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§351.501 Scope.

The provisions of this subpart E set
forth rules regarding the identification
and measurement of countervailable
subsidies. Where this subpart E does
not expressly deal with a particular
type of alleged subsidy, the Secretary
will identify and measure the subsidy,
if any, in accordance with the under-
lying principles of the Act and this
subpart E.

§351.502 Specificity of domestic sub-
sidies.

(a) Sequential analysis. In determining
whether a subsidy is de facto specific,
the Secretary will examine the factors
contained in section 771(5A)(D)(iii) of
the Act sequentially in order of their
appearance. If a single factor warrants
a finding of specificity, the Secretary
will not undertake further analysis.

(b) Characteristics of a ‘“‘group.’”” In de-
termining whether a subsidy is being
provided to a ‘‘group’ of enterprises or
industries within the meaning of sec-
tion 751(5A)(D) of the Act, the Sec-
retary is not required to determine
whether there are shared characteris-
tics among the enterprises or indus-
tries that are eligible for, or actually
receive, a subsidy.

(c) Integral linkage. Unless the Sec-
retary determines that two or more
programs are integrally linked, the
Secretary will determine the speci-
ficity of a program under section
771(5A)(D) of the Act solely on the basis
of the availability and use of the par-
ticular program in question. The Sec-
retary may find two or more programs
to be integrally linked if:

(1) The subsidy programs have the
same purpose;

(2) The subsidy programs bestow the
same type of benefit;

(3) The subsidy programs confer simi-
lar levels of benefits on similarly situ-
ated firms; and

(4) The subsidy programs were linked
at inception.

(d) Agricultural subsidies. The Sec-
retary will not regard a subsidy as
being specific under section 771(5A)(D)
of the Act solely because the subsidy is
limited to the agricultural sector (do-
mestic subsidy).

(e) Subsidies to small-and medium-sized
businesses. The Secretary will not re-
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gard a subsidy as being specific under
section 771(5A)(D) of the Act solely be-
cause the subsidy is limited to small
firms or small-and medium-sized firms.

(f) Disaster relief. The Secretary will
not regard disaster relief as being spe-
cific under section 771(5A)(D) of the Act
if such relief constitutes general assist-
ance available to anyone in the area af-
fected by the disaster.

§351.503 Benefit.

(a) Specific rules. In the case of a gov-
ernment program for which a specific
rule for the measurement of a benefit
is contained in this subpart E, the Sec-
retary will measure the extent to
which a financial contribution (or in-
come or price support) confers a ben-
efit as provided in that rule. For exam-
ple, §351.504(a) prescribes the specific
rule for measurement of the benefit of
grants.

(b) Other subsidies.—(1) In general. For
other government programs, the Sec-
retary normally will consider a benefit
to be conferred where a firm pays less
for its inputs (e.g., money, a good, or a
service) than it otherwise would pay in
the absence of the government pro-
gram, or receives more revenues than
it otherwise would earn.

(2) Exception. Paragraph (b)(1) of this
section is not intended to limit the
ability of the Secretary to impose
countervailing duties when the facts of
a particular case establish that a finan-
cial contribution (or income or price
support) has conferred a benefit, even if
that benefit does not take the form of
a reduction in input costs or an en-
hancement of revenues. When para-
graph (b)(1) of this section is not appli-
cable, the Secretary will determine
whether a benefit is conferred by exam-
ining whether the alleged program or
practice has common or similar ele-
ments to the four illustrative examples
in sections 771(5)(E)(i) through (iv) of
the Act.

(c) Distinction from effect of subsidy. In
determining whether a benefit is con-
ferred, the Secretary is not required to
consider the effect of the government
action on the firm’s performance, in-
cluding its prices or output, or how the
firm’s behavior otherwise is altered.
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(d) Varying financial contribution lev-
els.—(1) In general. Where a govern-
ment program provides varying levels
of financial contributions based on dif-
ferent eligibility criteria, and one or
more of such levels is not specific with-
in the meaning of §351.502, a benefit is
conferred to the extent that a firm re-
ceives a greater financial contribution
than the financial contributions pro-
vided at a non-specific level under the
program. The preceding sentence shall
apply only to the extent the Secretary
determines that the varying levels of
financial contributions are set forth in
a statute, decree, regulation, or other
official act; that the levels are clearly
delineated and identifiable; and that
the firm would have been eligible for
the non-specific level of contributions.

(2) Exception. Paragraph (d)(1) of this
section shall not apply where the stat-
ute specifies a commercial test for de-
termining the benefit.

(e) Tax consequences. In calculating
the amount of a benefit, the Secretary
will not consider the tax consequences
of the benefit.

§351.504 Grants.

(a) Benefit. In the case of a grant, a
benefit exists in the amount of the
grant.

(b) Time of receipt of benefit. In the
case of a grant, the Secretary normally
will consider a benefit as having been
received on the date on which the firm
received the grant.

(c) Allocation of a grant to a particular
time period. The Secretary will allocate
the benefit from a grant to a particular
time period in accordance with
§351.524.

§351.505 Loans.

(a) Benefit.—(1) In general. In the case
of a loan, a benefit exists to the extent
that the amount a firm pays on the
government-provided loan is less than
the amount the firm would pay on a
comparable commercial loan(s) that
the firm could actually obtain on the
market. See section 771(5)(E)(ii) of the
Act. In making the comparison called
for in the preceding sentence, the Sec-
retary normally will rely on effective
interest rates.

(2) ““Comparable commercial loan’ de-
fined.—(i) ““Comparable’ defined. In se-
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lecting a loan that is ‘‘comparable’ to
the government-provided loan, the Sec-
retary normally will place primary em-
phasis on similarities in the structure
of the loans (e.g., fixed interest rate v.
variable interest rate), the maturity of
the loans (e.g., short-term v. long-
term), and the currency in which the
loans are denominated.

(ii) ““Commercial’’ defined. In selecting
a ‘‘commercial” loan, the Secretary
normally will use a loan taken out by
the firm from a commercial lending in-
stitution or a debt instrument issued
by the firm in a commercial market.
Also, the Secretary will treat a loan
from a government-owned bank as a
commercial loan, unless there is evi-
dence that the loan from a govern-
ment-owned bank is provided on non-
commercial terms or at the direction
of the government. However, the Sec-
retary will not consider a loan provided
under a government program, or a loan
provided by a government-owned spe-
cial purpose bank, to be a commercial
loan for purposes of selecting a loan to
compare with a government-provided
loan.

(iii) Long-term loans. In selecting a
comparable loan, if the government-
provided loan is a long-term loan, the
Secretary normally will use a loan the
terms of which were established dur-
ing, or immediately before, the year in
which the terms of the government-
provided loan were established.

(iv) Short-term loans. In making the
comparison required under paragraph
(@)(1) of this section, if the govern-
ment-provided loan is a short-term
loan, the Secretary normally will use
an annual average of the interest rates
on comparable commercial loans dur-
ing the year in which the government-
provided loan was taken out, weighted
by the principal amount of each loan.
However, if the Secretary finds that in-
terest rates fluctuated significantly
during the period of investigation or
review, the Secretary will use the most
appropriate interest rate based on the
circumstances presented.

(3) ““Could actually obtain on the mar-
ket’” defined.—(i) In general. In selecting
a comparable commercial loan that the
recipient “‘could actually obtain on the
market,” the Secretary normally will
rely on the actual experience of the
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